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UNITED STATES COURT OF APFEALS. =
FOR TR DINTRICT OF COLUMBTA cmdﬁ WY -4 B o7op

TR AT Lo Usii Uiy

JOMEDIA PARTNERS, INC..
LIVE365.COM, et al.,
Case No, 02-1244

Petitionets,

v. Consolidated with Case Nos. 02-1245, 02-
, | 1246, 02-1247, 02-1248, 02-1249
LIBRARIAN OF CONGRESS,

Respondent.

OPPOSITION -OF COPYRIGET
OWNERS AND PERFORMERS TO LIVE365.COM’S
EMERGENCY MOTION FOR STAY PENDING APPEAL
Pursuant to Federal Rule nf Appetlate Procedure 27 and Local Rule 27, » .

Intervenors and Petitioners in consolidated. cascs the Reocording Industry Association of

Americg, Inc. (“RIAA™), the Ametican Federation of Television and Radio-Artists

(“AFTRA™), and the American Federation of Musicians (“AFM™) (collectively
“Copytight Owners and Performers”) hereby oppase the Emergency Motion for Stay
Ponding Appeal (“Motion') of Petitioner Live36h.com (“Live3657).

First and foremost, the motion must be druitx{ mnder 17 U.S.C. § 802(g). The
Janguage of the statute provides a definitive ‘basis for mjcctmg roqucsts to gtay the
payment of royalties under a compulsory Teense pending appeal of a final decision of the

leramm of Congress. ™ addition, the langoage of 17 U.S.C. §§ 112 and 114 makes
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clear that Live365.com. is nat entifled to a stay of its oblig,siion to pay royalties due for
the use of copyrighted sound rcoordings since the commencement of its service.

In the unlikely eveni that this Court finds it necessary to apply the iraditional four-
factor tost and consider the substantive arguments for & stay advanced by Live365 in its
Motion, those arguments have already been considered and overwhelmingly rejected by
the Libratian of Congress in his Order of October 13, 2002, rejecting Live365’s Motion
for Stay Pending Appeal.! Live365 has made no effort to address the definitive
canclusion of the Librarian that a stay was not warranted under the traditional test,
instoad merely restating the avguments that were tejected helow,

In addition, new informaiion availeble gince the Librarian’s decision —
information that Live365 has also failed to mention — undercuts Live365°a irrsparable
hexm argument even further, At loast with respect to royaltins dus to SoundExchange®
meémbers, Live363 has na need of an emetgency stay because it has asserted its eligibility
and accepted 2 SoundExchange offer to sligible small wehcasters to temporatily Tipnit

royalty payments for past years fo the minimum fee of $500 per yeer.”

U The Libragian’s decision is attached af Tab A. See Local Rule 27(e)(2).

2 SonndExchangs is one of the designated agents appointed by the Librarian of Congress
to collect royaltizs duc to copyright owners and performers. Final Rule and Order of the
T ihrarian of Congress in the Determination of Reasonsble Rates and Terms for the
Digital Performance of Sound Recordings and Bphemeral Recordings, 67 Fed. Reg.
45240, 45274 (§261.4(b)).

3 The letter from John O. Jeffrey af Live365 accepting the offer fom SeundExchange is
attached at Tah B (financial data in Jetter are redacted). Copytight Owners and
Performers do not have sufficient jnformation on Live365°s revenues ta take a position at
this time on, Whether Tive365 in fact qualifies for this offer, which is limited to those
comprmies with revenues of less than 91 mmitlion that fit within the definition af “cligible
small webcaster” as defined in FLR. 546, the Small Webcaster Amendments Act of 2002
(“SWAA™). The text of the offer, which was published in an open invitation on the
SoundBxchange website, is atiached at Tab C.
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L Live365’s Motion for a Stay 15 Precluded by 17 14.8.C. § 802 (g) and
17 U.S.C. §§ 114 and 112.

Section 802(g) of the Copyright Act, which was added by the CRT Reform Act of
1993, states that royelty payments may not be stayed pending appeal: “The pendency of
an appesl under this paragraph shall not relieve persons obligated to make royalty
payments under sections [112 and 1141 who wonld be affected by the determinstion ot
appeal to deposit the statement of gecount and royalty fees gpecified in those gections.”
17 U.S.C. § R02(g) (emphasis added). This pravision, which Live365 fails oven to
sention ~ let alone discuss — makes clear that thoss who take advantage of the Section
112 znd 114 compulsory Beenses, which &ré the subjeet, of the underlying final rule and
order that are the subject of Live365’s motion, capnof dclay payment of any of their
royalties pending appeal. Congress has already determined in Section 802(g) that the
policy of ensuring prowpt compensation fo copyright owners and performers following

the Lihrarian's determination should not be frustrated by licensees who appeal that

determination.

Furthermore, Section 114(H(A(C) of the Copyright Act provides thar: Ay
royalty payments in arrears shall bo mede on or before the twentieth day of the month
next succeeding the month in which the royalty fees aro set."
17U8.C. § 114(£){4)(C)(eruphnsis added). Comparable language is set forth in Scction
112(e)(7)(B) of the Copyright Act, 17 U.S.C. § 112(e)(7)(B). These provisions, which
1ive365 also fails to mention, make clear that Live365 is not entitled to any court-ordered
stay of its obligation to pay back royalties. The Lihrarian previously ruled on July 8 that
tho Section 112 and 114 rates shall be effective as of Scptember 1, 2002, which resulted

in 2 deadlipe for payments of amounts in arxears of Octaber 20, 2002 Copyright Owners
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and Performers belicve that the Librarian's decigion postpone the effective date as long
a3 he did was improper and comtrary to Jaw. Neveriheless, onco Soptember 1, 2002 was
set by the Librarian as the effective date, royalty peyments are dno in accordance with the

requiremetits of the Copyright Act.

2. The Librarian Properly Rejected 2 Stay on the Grounds Asserted by
Lived65.

Rather then address the relevant statutory provigions in its motion, Live365 has
ance again copfined itself to arguing fhat the traditional factors applicabls to motions for
stay —motions that are made outside the context of the Copyright Act’s compulaory
licensing provisions — support defrrral of its compulsory licensing payments. As
discussed in the comprehensive decision of the Librarian rejecting Live:365°s motion for a
sty holow, Live365 overwhelmingly failed to demonstrate that it is entitled to a stay
hased on those traditional factors. The Librarien rejected arguments made for the
first time by Live363 in its stay motion — arguments fhat Live36s failed to raise during its
active participation in the CARP procecding’ — as well as arguments made by Live365

that were raised and squarely rejected by the CARP and by the Librarian. Live365’s

4 As noted by the Librarian in his opposition to Live365’s muation for g stay in this Court,
these arguments may not be raised for the first time on sppeal. Opposition of the:
Respondent, the Lihrarian of Congress, to the Live365.com Mation for a Stay Pending
Appeal, October 28,2002, at 8.
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request (O a stay hero fherefore must he rjected for the satme reasons cited by the
Librarian.®

Live365°s request must al<o be denicd because, in addition to {he Librarian‘s
rejection of its clains to irreparable harm, any possible irreparahle harm that it might
otherwise claim was completely undermined when it notified SoundRxchange on October
19, 2002 that it was accepting 2 public offer that SoundExchange made to eligible small
webcasters. SoundExchange is vahuntarily allowing those weheasters with less than $1
million in revenues during the petiod. from November 1, 1998 through Tune 29, 2002,
who would he cligible to pay rayalties based on the terms established in the proposed
SWAA, tp pay tomporarily only the minimrm fo6 of $500 per year pending rongressional
action on the SWAA. As noted zhave, whils Copyright Owners and Performers take no
position on Live365°8 action at this time, Live365 appeats fo believe itis eligible for the
offer. Assuming that Live365 does in fact mect the definition of an eligible small
webcaster, Live365 will suffer no harm whatsasver, let alone irreparable harm, from the

demial of its cmergency motion.

3 Live36S makes a half-hearted attempt (Motion at 1-2) 10 explain why it waited over
two morths from the date of the Librarian’s final rule and order, which was published in
the Fedoral Register on July 8, 2002, before filing its motion for a stay below on,
September 27, 2002, lcss a month before its payment nhligation was to begin. But
throughout the proceedings before the CARP and the Librerian, Live 363 was eprosented
by experienced counsel from large, sophisticated law firms. There sitaply is no excuse
for Liveas5’s waiting until the last moment to seck a stay.
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For the foregoing reasons, Copyright Owners and Performers oppose Live3657s
Motion and urge this Court to uphoid the provisions of Sections 802(g), 112 and 114, and

deny the Mation.

Respectfully submitted,

AMERICAN FEDERATION OF RECORDING INDUSTRY AS SOCIATION
TELEVISION AND RADIO ARTISTS OF AMERICA, INC.

-

BYTM.@M%‘MZ BYL%@J%M
Arthur Levine Robert Alan Garrett

FINNEGAN, HENDERSON, FARABOW, Ronald A, Schechiter

GARRETT & DUNNER Michele J. Woods
1300 I Street, N.W. Jule L. Sigall
Washington, D.C. 20005 ARNOLD & PORTER
(202) 408-4032 555 Twelfth Streat, N.W.
Washington, D.C. 20004
AMERICAN FEDERATION OF (202) 942-5719
MUSICIANS

Byiw S w
Patricia Polach

BREDHOFF & KAISER, P.L.L.C.

805 Fifieenth Strect, N.W,

Waghington, D.C. 20005

(202) 342-2600

November 4, 2002
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CRRTIFICATE OF SERVICE

T hereby certify that a cODY of the foregojng Opposition ?f Copynight Owners and
Performers {0 Live365.com’s Bmergency Motion for Stay Pending Appeal has been

gerved this 4th day of November 2002, by facsimile and first-class mail to the following

PGISGD.RZ

David D. Oxenford

Barry H. Goftfried

Cynthia D. Greer

Shgw Pittman

2300 N Street, N.W.
Washington, D.C. 20037-1 128

Mark W. Pennak

Appellate Staff

C5vil Division, Room 9148
Department of Justice
Washington, D.C. 20530-0001

Adam I. Cohen

Weil, Gotshal & Manges LLe
767 Fifth Avernic

New York, New York 10153

Brusce G. Joseph

Wiley, Rein & Fielding
1776 K. Street, N.W.
Washington, D.C, 20006

David O. Carson, Bsq.

Office af the General Counsel
Copyright Office

James Madison Meporial Bldg.
Room LM-403

First and Independence Avenue, S.E.

Washington, D.C. 20559-600

Elizabeth TL. Rader

Stanford Law School

Center for Intetnet & Socicty
559 Nathan Abbott Way
stanford, CA 94305-8610

Sandra M. Aistars

Weil, Gotshal & Manges LLF
1501 K. Street, NL.W.

Snite 100

Washington, D.C. 20003

Kenneth M. Kaufman

Skadden, Arps, Slate, Meagher, & Flom
LIP

1440 New York Avenue, NW.
Washington D.C. 20005-2111

‘William Malone

Miller & Vean Eatorn, PLIC

1155 Comnectiout Avenue, N.W.
Suite 1000

Washington, D.C. 20036-4320

Barry L. Slotmick

Loeb & LOEb LR

345 Park. Avenuc

New York, New York 10154

Tisha MeCray
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Digital Performance Right ia Boud y Dodet Ne, 30009 CARP DTRA 1&2
Recordings 2ud Fphemeral Recordings )
H
ORDER

On Junoe 20, 2002, the Lihcarlan af Congress ismed his Fingl Rale and Oxder (“Order”)
in Tho shove-captionsd procesding ¢stablishing the royalty rates and terma for the sttutory
Koonze for eligidle nonsubscription services 1o parfonm gond recordings publicly by means of
digital andjo transmissions (wehcasting®) under 17 US.C. {114 =ad the statitory Jicense to
maks ophemeral recordings of sound recordings for use of sound 1ecordings under the stattory
license sct forth in 17 U.8.C. §112. 67 FR 43738 (Wly 1. 2002), The Order wia the final ruling
in 2 Cnpytlght Arbitrmtion Royalty Pencl (“CARP™) proceeding conducted to detormige the rates
and Terms for the two staltory licensss, Among sthee thinge, the Librarian"s Order establishod
royalty fozs 1o be peid hased on the nymber of perfoctaanced of sound rocordinge & webeaster
sransmivs and cetablished a rainimum royalty fie of §500.00 porycar. Aszequwred by 17 U.S.C.
5114, the Order provided that popalties must be p2d for all ransmissions thet have been made
pussgant to e stamrory Uoense smes October 28, 1994, the date on which the samiory livense
oot into effect. Nea 37 CER. §261.3(2); 17 US.C. §114D)E)-

On August 7, 2002, Lived65.com, Toe. (Tivedfis") filed £ notice of appeal’ of the Order
with the Cletk 60The United States Coust of Appeels for the District of Columbia Clreudt, On
September 30, 2002, Live365 tied with the Reglstor of Copyrights a Motion for Stay Pepding
Appoal. The motion tequested “a stay of the Librarian's Finel Ryle and Grder (“Final Rule™), 67
Ted, Reg. 54240 (July §, 2002), roquiring gtetutory Heensees 10 mike royalty aymenty, based ou
stated rxtes snd misimum fees, on Oxtober 20, 2002 and monthly theres fes.™

On September 30, 2002, 2 procedural order was ispxd allowing parties{o this
procecding a opportusity to filé their oppasttions [ Livedds's mution Ly, October B, 2002, snd
atlowing Lived65 to flle a roply to sty oppositions en Qetaber 11, 2007, Order. Docker
No. 20004 CARP DTRAL&2 (Septumiber 30, 2002). An apposition was hled by e Recording
Industry Association of Americs, Ine. ("RIAAT), the American Federation of Talavision ad
Radio Astists (FAFTRA™), and the American Federation of Muslclans (“AFM™ {colectively
"apyriphy Owners snd Performes™). Tntersellogizte Broadeastiog System, Tne, (“TRS*) and
Colicgiate Broadcasters Ine. (“CBI) flnd statemenls i1 suppozt of the molion.” 1ivel6s filed 2
reply.

1 Live365 was ona of 19 petitionarg appealing the Order.

? Sincy JBS was ot a party to this proceeding, IBS hias no standing 10 flle & statemant fn support
Al T ivei6s's mation. CBFs statomeut in sypport of Liva363's motian contained A scparatc
mofinn far stay pending appeal, Becauss Colleaiate and it membrg were 0ot parties i this
proceading, they da not have a right 10 seek a suy of' the Ozder. Sea, Ordag, Dodkel No. 2000-3
CARP DTRA1&2 (August 8, 2002). Therefore, neftier 188* nor CBY's filinga witl bo addrossed
in this Order.
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RECOMMENDATION
Merlts of Lived65's Motion

Although, as noted gbove, o have conesdéred motions to stay the Librarfan's stattory
ecuse rafe determmations on twa prior o¢casions, Ordes, Deotermination of Reasonable Rates
and Tenm for the Digital Performance of Saund Recordings and Ephemeeal Reoerdingg, Dockat
No, 7006-9 CARP DTRA1&2 (August §, 2002), Order Adjussment of Rates for the Satellite
Carrier Compulsory License, Docket Na, 963 CARD SRA (November 14, 1997), we tave never
diroctly addrocsed whothar the Librarlen hes the pewer 10 issue guch ptays. Ou the too prior
oocasions, we hava conslnded that the movant had net mpde the ease for v atay: thervfare, 1t was
1ot pecessary to determine the question ofthe Librarian's power, Farthe purposes of this
mmetian, too, We assume withont deelding that the Librarien has the pawer o 81a¥ Ris Qrder
establighing rates fur a sranory lcense: Wi aots, hevover, thet 17 U.S.C. §302(g) providdes that
#[t]ho pandensy of an appesl under this peragraph shall not relicvs persans oblignted 1o meke
royahty payments under sections 111, 112, 114, 115, 116, 118, 119, or 1003 who would be
affected by the derermlaation on appes] to deposit tha statument of 4ccongt and 1oyalty foes
gpecified in those seetions.” Therefore, 8 stay would, at the vory leaat, be = daparture Ixem the
genceally applicable ruls.

Thes fACI0rs 10 be considered fn deermiining whether a stay i waranted sre: 1) The
Bkelihood fhat the party sesking vhe stay will provail on the enorite of the gppeal; 2) the
Tikelihood that the moviag pasty will be Irreparably hurmed abscar o atax; 3) the prospeat that
others will bo'hormed if the eourt grants the stay; and 43 the piblic ntrest n grnting the sty
Vireinig Peirolsum Jobbera Asa’p v, Federa] Power Commizsion. 259 F 7d 921 (D.C, Cir. 1958);

Washington Metrg, Aen Transh Gomm®n v, Hpliday Touga, Inc., $59 F.2d 341, 343 (1.C, Cir.
1977,
\
} Discussion -

A. Likelihond of Sucqess on Mo Merjrs
The United States Court of Appeals for the Distrie} of Calumbia Cirsult has seid tiat:

[fla Justify the granting of 4 stay. & movant necd not Always
egmablish a high probability ni'suscess on e meflE, Probability
of sugcose is inversaly propartionsl £6 the degres af ineparable
injury evideaced. A stay may bo grantsd with aither a kigh
prohability af siecess and some Iury, or vics versa,

Cugmy v. Nuclear Resttjatory Comm®p, 772 F.2d §72, 974 (D.C.Cir. 1983). Howsver, & movant
is akways required to denoustrait mors than & mera possibility of succcss gn the nevile
Mielugan Coalition V. Grelpenimor, 945 F2d [50, 153 (6% Cir. 1991).

1ive365 szperts that it meets this raquirement and that it will geccesd in 1ts appeal

bucauss “fhe rares set in the Final Order sro srbitvary and sapricious in Tight of tha recard, clearly
frustrate he Copgressional invens in establishing # compylacry license for eowad mcording

.

doi1/023
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perfonmance royalties, and eliminate 2 new, but povwerlnl, sngine of free evpression _for alt but,
o weglthivat, Gierehy burdening the First Amendment’s righr of froe spoech.” Motion ot 2. .

Recommendations Liveds5 has itlo probabllity of suscess on the meriis far the
following reagone.

As 1 fundamental matter, Live365 fuils to discnss the relevant standard upon which the
conrtwill review the Tibmrian's Ordsr. Section 802(g) of the Copyright Act defines the
gtandard and seape of judicial revigw., It states that;

fthc court shyl! have jurisdiction to modify ot vasse a decision
af the Librarlan aply if it Ands, on the besis of the recard before
the Librerign, that the Libraran acted in an srb{ttery manner.

17U.8.C. §802(=)-

‘The D.C. Cirenit has carefully considored this sandard smd fovad that the standaed ¢
“syeaptionally deferential,” and requires the cobirt (o uphold the declslon of the Libragan
provided that ftthe Tibrerian hos offered o facielly plausible sxpianaiton for it in Témms of e
record evidence.™ Revoring Industry Axsocietion of America v, Librarian of Congress,

176 F34 5%, 532 (11.C. Cir. 1999), citing Natiopal As=n of Broadesster v, Librarisn of
Congregg, 146 FAd 507, 913 {D.L. Cir. 1998). Consequently, the cowrt can only cousidsr
wvidenoe that is Ty the written record before the Librarian.

Dn this basls alone, Uive365's arguments pertainiag to slleped violationa of its First
Amendmeat righté cannot sven be cansidercd by the gowt. N party to the proceeding, including
the movant, tnade an wremment that the webeastere” right to Free speach under the First
ameondment were vidiared by thy CARP*s deolsitn or the Lifiracias’s Order. Indeed, no party to

* the CARP asserted that the Fiust Amendment is at all rctevant +o the detetmination of rates.

Consequantly, Live365 cannot hope tn prevail on Tis Firs. Amendment argumen: when it eannar
oven riise it on ﬁppcal.

Moregver, Live3ds's First Amondmonf argument i8 utterly without merit. Aean initial
msiter, the cages cited by Lived69 have nothing whatsosver to dp with copyright or with any
First Amandsment restriciions on copyright, but relaie to compelled specch required Gy the
“fajrness doctrius™ foxmerky applicd to broadeasters, Red Lion Rroed. Co. v. FUC, 305 1.S. 367
(1969}, compeiled speech required by cable “mustcarry™ niles, Tumer Broad. Sya. Ins. v FCC,
512U.8. 622 (1994); and government restraints on nade dancing, Schad v. Mount Epbimim,
4521.8. 61 (1981), on dissemination of publications “principally made up of eriminal arws,
palics neports, or accounts of criminal deedy, or platures, or stories of deeds of bloodehed, lust or
erlme, ™ Winrers v, Now York, 335 ULS, 507 (1948), on the ability of cable television opecators to
obtam paraission in nperate, Lot Anggles ¥, Preferred Communications, Tog., 476 1.5, 488
(1986}, on the ability of broadeasters that secelva poblic funds o “engage In edinorializing,™ FCC
v, League of Women Votors, 468 U.8, 364 (1994), on “ludecent tronsmission” and “patently
ulTusive display” on the Internét, Rene v. ACLU, 521 U.S. 844 (1997), on tranemission on the
intermet of “materfal thax 5 haymiyl to mipors,” Asheroft v, ACLT, 122 §, Cr. 1700 (2002), and
on newspapet/droadcaster cross-ownership, Nisvs America Publ’e v. PCC, 344 F24 800 (1938).

w3-
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The fuct thet peopls msy widhto communicate theie ¥iews on music-and that wigic xight
15 comIuAical thoss vicws is proteated by (he First Amendment-doss not mat that the Farst
Amendiment gives them a right wo transmit performanees nrcopyng,hmd musie, or thet the First
“Amegdment bus any role in derenmiing what royalty thould ba paid when they recelve
permission 1o meke thoge transmissions. Tt was Congress’ decisxox.no create a ststutory HPcnse
that allows a persos to maka digital tresmissions of Bovnd recordings me'ded #har the Jicanses
pays & fulr market rate. Cortadnly, it is quite closr that LivedsT has 1o inherent xight under the
Fivat Amopdment 10 make commercial usc of & copyright vwner's protected warks without
complying with the Law, *The Constitution gramts Copposs the power 16 securs for Jmned Himes
10 authors the exclusive right to thejrworks, and fis power gencrally supersedes the first
amacdment rights of thase wha wish to use another's eogyrighted work.” {nited Vides v. FCG
200 T.2d 1173, 1190 (D.C. Cir. 1989). In TInited Video, the court rejected a First Amepdment
challgage to Tules goveming a statutocy copyTight license, observing that “[{jn the present case,
i pesitioners dosire e make oommercial nae o the copyrighted works of othors, There is no
tirst amenament dght 1o do so” Id. at 1191, The District of Colunbiz Clrouit’s mmakysts applies
squally to Live365°s Pirst Amoadmest chatlenge o the rates established for the section 114
statutery lisenss,

11ve365 also argues (hut the Libraian’s Order is kely 1o be reversed dus 1o his failure
10 consider a sctlement agresmunt betwesn the Recording industry Assoeiatln of Amgrica
(“RIAA?) and National Public Radio (“NER”). Seotien 114{£)(3) allows oue or mote partiesto
nepotiats licenses voluptarity at suy time, £ven {uring the cowrse of & s setting procesding, and
glves effisct 10 these agreoments in place of wny determinadon of the Libragian. Howerer, en
agreement regched during the herring phose of axate setting prasceding Is ot pan of the writice
rocord unless 2 party to the proceediug offers it info evidence. In the cas= of the NPRIRTAA
sroament, vaither party mada this offer, nor did the arbitators request that the agreement bs
submitzed for itg considaration.

Live3ss evidently thonght otherwise, viting-to az order iggued on Decentber 20,2001, by
{he Panel for the imited purposs of atmining into cvidense agreod-upon. tarms. But, 35 RIAA
natcs in it oppedition, the agreed-upon terms refarred 10 lu thar order by the CARP were thoss
wegorlated by the romaining parties 10 the proceeding and hod shaolntely nothing tn do with
NEK. Copyright Owners xud Performers’ Onposition at 11, The NFR/BIAA sgrcexent is nof in
the written sasord of the rate arjustment proceeding, nor i it in the pogssseion of the Copyright
Offies or tho Librarian, Thug, Lived65'c aliegation that the CARP fiiled t its purported duty to
consitler the rates nnd torms in the NPR/RIAA spreement is without merft

Tn addition to thess Two original arpuments, Live365 offcrs soveral edditionnl ressons for
swehy the Librarian slonld have adopted its recommenderd apprgach, but speads virtually ao time
1n qiscussing why the Librariag’s detorminetion was arbitrary based Tpon The ecord evidence, -
For example, he law requires that the Libraring adapt s that "most clearly wepresent tht: rates
and texns thet would have'beent negotisted in the marketplose between o willing buyer and a
willing sellar? 17 US.C. § 134(02XE). Yer, Live365 fautts the Librarian for ndboring (o the
lave wid setting o markptploce s, [targues inpead that the gutdlng principle for seufnp rates is
YL persons wishing to engae in webowting ehould have unhampered access to all sound
recordinge, 8nd it scems to argoe that the Librarian must rejoot & merketploca cate whea that xate
wonld be mare than ome Weheastere would be willing to pay. Motion 84 11-12 This simply &
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notthe cage, In creating the statutory Heense, Congress bajzneed (he equi‘ti?s botwaen ugers and

copyrght owners, Theropaltasa campulsory hicensng scheme which elimmsates hanumon . .
cosle agociated with nogotinting peparets voluntsry licenses but which a1 rie sgme time reguares

Heonsoes to pay ¢ sarketplece Tate. The court will not set aside 4 robs which reflacts rhe stanadard

set forih in the lew.

Likewiso, Live365 matotsing that the Librarian act=d in an axbibrary manner because the
primary evidence he retted on to establish the rmyws for the statutery Hocnso was the Yahoo!
ogreement, It articulates fanr reacons for jts position: the cost of the procecding exslnded parties
who could have provided other usefil evidenss; tha panrity of examples of willing selle/willing,
huyer wansactions; lack of svidenoe pertpining to purported factars that the Panel had T
eongider; and the allaged eotiusion brtweca Yehoo! md RIpA in setting beochmark rates that
would “ensure that competitors” ensts Were prohibjdvely Kigh Motjon ot 13. Yet, none of
these rationales offers a firm basis for overturning the Librarian™s Order.

. Certainly, &ny Parmy 1o the proceeding, jneluding Live365, had a1 opportunity to provide
avidencs on the standuord for setting the rates, ineliaiag any factors which Live365 thought
fupdamental 1o the calovlatiop. Had Tive36s found the recard Yacking. it was In & posifon
supplement It and bring forth witneases to suppost jts thasries and propogals-

Similarly, had Live355 wished 10 present evidonce from third partiss vho shose not to
participete jn the process, it could sssily have Included such evidence in its own case, Tis
complaint about cost sppears to b & statement more shout the stattnry pracess adopred by
Congress for seing the ratos than the suffisiency of the revord evidence. The fant Is thut the Iaw
requarss that the parties 1o the procecding bear dhs vosts “in such manner and proportion 45 the
echitration panel shall direct® 17 U.S.C. § §02(c). 1t may be unfisrrunate thar certein partivs
choso not to participate i the procass beaause of ite cost, but Live355's complalnt really relates
tothe CARP process mandsied by Congress rather than the decigion the Librarian made based on
2 review of the CARP yeport 2ud the evidencs in the record.

Live365 also inginteins thet the Librariag wac arbitrry In velylng rolely upon The Yahoo!
agrcemen in sctting the rtes for webcasters, Yet, Live365 doos not explain why the CARPs
application of it¢ biveda far adopuing the Yahoo! aprecrgent was nnacoeptable, sapecially i light
i the fact that 1t did not think it acbitrary for the CARP 1 dismiss cansiderstion of the other 25
agréements offered into mvidence under the rame cyiteria. Molinn ar 14; gee lep 7 FR.45240,
4524546 aud 4524749, Rather, it merely assects thet Yahoo! wanted rutes thet weuld force
other smalk webcasters out of husiness, then offers no citation to the reeord svidence for ite
acgartion, other than a refarence to e Most Favored Narions (‘MFNT) clause included in the
conteact. The Libearan®s Osder, bowover, carafilly considered the pretence of the MFMN clauce
and stared specific reasums why it did not reject the Yahoo! agreement due to fhat clange and how
it sacannted for thr effiser of The clause, 14, at 45249, 45255; s also CARP Report nt 62. The
fact thet Live365 disagrees with the Tinal determination fs Insufficieny, far & showing of
Jkelihond of success on the merits, Lived65 must demonstrate why that desision was arbirmary,
something that it docs not sven attempt 1o 49,

Finally, LIve365 arpues that the Librarian scted arbitrarily when he adopted dhe Panel’s
recommendation ta reject the muxical works henchmark and set the minimumn fez at $500 far all

5.
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Heentees, However, it £als short of demonsteating that it bas any likelihood of prevailing on
theso points. The Order sels ol & derafled diseussion of the musical works benchumaeck wad .
why it socepted the Pansl’s renopimendstion 10 reect the model. oo 67 FR m 4524647,
Similaly, the Librarden carsfully ooasidersd the $300 minirum and toncluded that a raie
caleulated 40 cover pduministmtive costs and which is actually less than tha 5673 per year
webcasters pay 107 use ¢f the mugical works nnder o sepacate ficsuse 14 not on its face arbitrary-
Seq 67 FR at 45759, 45767-63. Tastead of addressing the Librarian’s seasons for adopting the
CARP's recommendation on thess points, Liva365 agaln makes an affer of new evidenre In the
form of affidavits (© Support ity contontion that the minfmim gives the eopyright oumers a
“widicatons windfal* Howaver, such now ovidence cannot be sensidersd sither by tho Librarian
in weighing the hiketihood of suecess on the metls or by the cowt of appeals in on appoal fom
tho Finel Rule and Order, The CAPF {(and the et of appeals) can only constder ihe record
evidence. Morgover, the Librarian did coneider the rutag that webeasters pay fowruea of mysieal
works on the Tatemet and nsed it to assess the reasonableness of the proposed minimum foz.
Thus, Live3f¥s contention that the final rate was arblwary because it was based solely upon o
siagle agreemsnt i siraply imaecuraic. Nar doat Livei65 point ta other evidenoe in the record 10
denonstrate just what the mis ghould have boon and why it was arbitrary for the Pane] not {0
adopt this documentcd altemative rete.

Al 3n 81l Live36s5 affers Ve to suppart 2 finding thar it hies a possihiliy of success on
the merit of its appeal. Thus, this factor waighs heavily sgrainst the granting of 2 stay.

B. Incpable Haon

JTreparable havm §s determined according to its substantialily, likelihosd of ceciorenece,
and adequacy of proof. Wisconsin Gas Co. v, FERGC, 758 F.2d 669, 674 (D.C. Cir. 1935).
“ITihe Injury must be both certain and grest; it must be actunal and not theoreixeal.,” Jd. The
pary requasting the stay mast show thot the “[ilmjury complained of [Is] of such immieence tiar
there =  olaar and present poed for equitable seliel to prevent imeparable hapm” Aghland Oil,
Ine, v, FIG, 409 B.Supp. 297, 307 (D.D.C.), afPd 548 F.2d 977 (D.C. Cir, 1976).

Bare allcgadons of what is Ukely to goaur 2re of no velus since
the court must decide whether the harm will in Yapt occar. The
movent must provide proof thut the horm bas occurred in the
past and is likely to ocour again, or proof indicating that the
harm is certzin 1o occur in the negr fumre, Further, the movant
st how thag the allsged harm will directly rosult Tom the
sotion which the movant sesks 1o enjoin.

Wiscansin £3ag. 75% F.7d ax 674,

Furthor, 1t is “»el] calablished that oconomia legs doet not, Tu and of itxelf, constituis
wreparable horm™ 1d.

[T]ne xey word ta this constderation js Imgoarable. Mere
injuries, howevar gubstantial, in terms of money, {iws and
enersy sagily expended in the ab af'a utry are not

6
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esough. The possibility that daquats compengalory or other

catroctive reliat will be availabic at a Jater dew, inthe ardinary _
courss of Bfigation, weighs heavily agsinst 2 cluim of frraparable

harm,

Qumypson,v: Muray, 415108, 61, 80 {1 974), citing Virinia Retroloum Jobbers Ase™n v. FPC
249 F.2u 921, 935 (D.C. Cir. 1958). “Recoverabl¢ manetary loss may constifute irseparable
horm anly where the loss threatens the yory existence of the movanCs business.” Wisconsin Gas,
758 F.ad at 674, citing Washington Meotm: Ares, Transit Comm’n V. Hellday Tours, WG,

559 P.4d 841, 843 .2 (D.C. Cir_ 1977).

1.3vE365 asgucs that abseat & stay it will suffer “severe and irrcparable” hanm, o5 it will
bava bo pay “Iu exeess of one yuillion TS dollass” m royaltiss an “approximately 1.4 Billion
sound tacordiag performances ™ Morion at24. This payment “fhreatens fo put Live365 out of
businese? 14, la addition, Lival6S submits fhat the Librmgjan’s Order will inoregss its opsrating
costs by $100,000 per month =nd thet it will be sratuired W0 pay 90% of irs rovemue for July 2002
for myalties alone ™ 1d.

Recemmendations As Cuome makes clear, “{g] stay may bo graated with either & high
probatility of succcss [on the merits] end come wijury, or yice ¥erss," Cuome, 772 F.2d at 574,
Becanse the prodablliry of sucosss on the merits of ity appesl it low, Live365 must demonsmate a
high probability of irreparabie haym in order b susbam a stay of the Librorian’s Ordec. Live365
has failed to maet that bricgéa.

Ireparable harm 1 dotermined according to its substantiality, Hkelihood of occurence.
snd adequacy of proef. Wisconsin Gas, 758 F.2d at 674. The infury must be “both ceraln and
grcat” ood bare allegations of what {5 likely 1o occur are of 110 value sincs the desizionmeker
st docides whether the hagm will i feet oeeur. 1d.

Live365's argliners arg insufficicar to show fmeparable harm, First, Live365 has nat
showa that paying the royaliize due 6n Qesober 20, 2002, throatena the vory sxigtencs of its
busincss; it morsly alleges such an outeome=. Mation ar 24, LiveA65 provides oo evidence that
paylng “in excoss of vie million™ dollars, paying “90% of e reveatta for July 2002 for yoyahles
alane or having s oporating costs inereased by 510,000 per month will be the desth) Jaell at
itg business. Sgg Taffy Declaration 4{ 14, 20. Indeed, Live365 provides no ovidenca for its
cloim that irweill bave o pay *n exzees of one miltion US. doTiars” an October 20, apart from
the bure allegation of its expeutive vice president, Assumsng that this figure Is corvect, Lived6s
fails lo provids any evidence of its cucrent finanoigl situation to Hustrate that the payment of
royaltios on (otober 20 will have a devasrating effect on i business. Eea, Copyright Owners
and Pecfarmess’ Opposttion =t 14. Un the conirary, Live3s3 siates that 1t will “pay the reynliics
for mansmissions by individus] proprammert using our tervice,” seeming 10 Imply fhar although
jt may be o hardship, Live365 will be able o meke the payments. Motion at 25; Jeftrey
Declarzhon st 15. Accordingly, 1Live365 has not shown that its harea ia both cortam and great,
actual and not theoretical as required noder Wisconsin Ggs. 755 F.2d at 674.

Secand, Lived65 bas not shown that its alleped harm would directly resudt from its
obligation to make Toyaly payments. As Live365 and Mr, Toffrey state, “[t]he company in j=

-
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1ifih year . . . 5 otill Tosing money svery month and will cantings fo lose money Tor the
roresceable e, with the most significart cost relaring tho Nicenaing of music.” Metion
25; Joffrey Dertaration &2 1 11. Thus, Live3€5 has been fosing moncy evan without having badto
pry emy raylties under the secrlon 1 14 statutory lisense, Consequently, LiveiA9 igs falled o
shaow the requisite cangality between the alloged taer-the theeat thet it may go out of
business—and fis action—the Librariens Qeder—Toe which it secks a stay. $Wisconsin Gas,

75% F2d av 674,

Evon esuming that Live3 53 will suffer ham, such finem 19 pot irrapasable. Ag an appéal
has been filed in (s cass, & faversble fuling for Live16 would render any hurm reparable. 1
Liveass Is successful on appeal, then the court can oréer pafunda with fwierest that wenld provide
Live365 with an sdequate remedy st law. See 17 U.6.C. §802(g).

Live365 also asserts that “[i]E the royalty rare remains unchanged, it ia diffieult to
calentate bow Livedss will syor be able to achieve profitahility without charging 1isteners to
wosess the rantent avallable on Live365.com™ Motion g1 24.25; Teffrey Declaration at 711,
Tvon if being compailad to charge Nisteners 10r its seovice raight conmtitute irreparable harm, the
axsertion abent threats ta Live2&S's uture profitahiliey fenores the fact that tho mtes fthat are the
subject of this motion ws for the period onding Deserntier 31, 70071655 thag thres months from
now-md therefore a siay of the Libradan®s Crder would have fritle Impact on ™ long-tomm
profitsbility of Live365 or agy erher wobcaster.

¥inally, the timing of Live365's motion calls Ine quesfion whether Liveda5 is veally in
dunger of suffering frrepmabls barm in the ghsanoe of a stay. The Librarian 15sued s Order
setting the royalty rates ol June 20, 2002, Lived65 filed its noties of appes] om August 7, 70073
Yet, Live365 weitad o file e motian for stay pending gppeal uniil Septcamber 30, 2002, over
thres monts after the Librarian iscued his ordes, 54 duys after Live363 filed Hts notios of eppeal
i1 the I.C. Circult, a0d only 20 drys before the duc daw for the first rayalty paymenrs.
Lived55's Fxilure to Scck & s1AY sooner “andoreuts the seuse af urgoacy that opdinanly

-aocompenies & motion for profiminacy srlief and suggasts that there ig, in fact, no irreparable

injury? Citibank, N.A. v. Cityjrust, 756 F.2d £13, 277 (A Cir, 1925), quoting Le Gpertsac, Inc.
¥ Dogkside Resezreh, Tne,, 478 P. Bupp. 602, 609 (SLLN.Y. 157/9); s Bograe Ca.y. Tower
Raconts, Tng,, 976 F.2d 99, 101 (2d Civ. 1992): Pupd for Animale v. Brizzell, §30 F.2d 982, 547
(D.C. Cir. W075)(finding 44-day delny In secking rolief “inoxsasable"), Burely, Live365 was just
as aware of the “severs and frrparshle” harm it allegedly would suffer as a resule of the
Librerian’s Order whon it £lod trg appeal on August 7 25 It wad o September 30, 1ess than thyoe
wmeks belore the allegedly hreparable harm was xoing 10 occur.

For fhe rensona set forth rbove, wa eannot ascertaint a probability of irrcparabls hamn
sufficient 1o warramt a stay of the Librarian’s Order.

3 cecrpn B02(g) of title 17 of the United Statas Code states that the Libmarian's dectsion with
raspect to A CARP report may be appealed to the D.C. Cirouit within 30 days atier publicanon af
she decision it the Fedewl Register, The Librarfan’s Qrder was published in the Federal Rogigter
on Jaly £, 2002; thorofore, the peviad for appealing (e deciston vaded on August 7, 2002

8-
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Any hreparable b suffored by the aovanl ia absencs of b stay must be Batanced
agninst any harm suffered by omer jnterested perties it a sty i granted, Goomg, 772 F2dat
977; Virnia Petroleum, 259 F700 ar925. Hamm to othere in the event a STy is granted is also
evalnated 2ccording to its subgtentiality, 1ikelpod of pecurrsnce wad adequady of proof.

. Cugme, 772 F24 81977 528 Wisconain Gas, 79% £.24 8f 674,

Lived65 argues that the oply harm that copyright owners and parfariers will soifer if 2
stay is granted ix " short delay” i receiving royaltics. Metion et 36. Such delay will he &
ootminal paconvenience™ Jd- Further, if the Libmrian's Order is wbsld on oppeal Live3ss
contends thet copyright owners can be ugompensated forthe deigy in collecting, paymants by
agsessing reasonsblo post-judgment tnrerest.” I

Recomitendation: Having detormiosd that Live363 has not made a sufficient howing
of Tikelihoad of siccess on the moats end isreperabls harm, this factor is oot dispositive.
Howover, after exemining tha harm 10 Copyright Owaers and Performers in 165ms of its
substantiality, likelihood of oocwmrence and adequacy of proof should a stay be granted, we flad
that this TReLor weighs aaxiass Live3d65. Luomo, 772 T 2d at 977, soe Wiscongin Gk, 758 F.74
s 674,

1Fa stay is granted, the hacn to Copyrlght Owaets sad Porformers will be substantial, as
nia soyales will be paid until the DL, Circuit renders i decision. Moreover, there ismo
gquestion that such. harm will ecour 1o Copytight Ownsrs snd Perfdrmers in the pyoat a slay is
granted us the stsly wontd delay payment of the voyalties usil tha conrt 18sues #5 decision.

We recommize that such lossas are recoverable oncs the D.C. Cirouit renders it deezzinn;
hewever, We 568 R0 Trason to delay recoipt of the ropalties in gt of Live365's failure to
detsonstrate  likelihood of success on the medrs and to show frreparsbis harm, Copyright
Owners end Performere have recelved absoluisly no royaltics vader the statufory Ficemse eveD
Though webcssters have baen transmittmg performances of their sound recording= undec the
peenss for almust four years- Moreover, wehcastnrs® Gigims of financinl disieess notually mice
the spectre that further delays in paymont may medn {hat webeasters, seho allepadly comtinoe to
Jose money evon without having had 1o pay the statutory royslties, will be gven Iesz able ro pay
what ey owg if the obligation to mike payments i8 deferred tu some point in the fitture, We
sonclude tha, the harm thar u stay is likely to sauce Copyright Oaners and Performers is at least
15 groat ns the hzrm that denial of 2 stey 13 Jikely 1o cavse to Lived €5 and oMo,

D. Pablio Inferest

Live35S asserts that the public fntareet would be served by pranting 4 stay becauss
wabcsating provides aceass (o g diversty of music and fills u need that is not met by tarrestdial

4 Sep Motion gt 37 (Copyright awuers “are ever going 70 be [ald anyw=y, of will be paid
pennies on the danar, hecauss these payer2 will be bankrupt™). Allowing such liconsecs to
continie webearting without paying royaltics when they allogedly will never be shile to pay those
roywitics elearly will harm Copyright Crwmees and Performers.
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radic for memy Yisteners, Mution at 38, J= addition, Live3ss asserts that the b fhat would

come 1o college Websasters, tecording arlists whose warks ars played on .Tn_mmemdzq, and )
companies that banefit from Tnteset radlo should be conwidered o factors in determining

whether 2 5z i in the publie intorest. Id, 2075 nix

Copysight Owners and Pecfgmers countar thay haan to these entitles has nia place in the
aralyats of Live365% motion for stay, as hey ate not partics to the nppeal; theretore, “they have
o possibility at &l of prevailing en eppeal ™ Copyrighe Owmcrs end Perfermers” Qpposition at
14 1.10. They urge 1hat if any of the “stay emslysis” ke applied ta those hird parties, then the
entive analysis should be applied. Id, They alse argus that the Congressianol directive Yiat
royalty payments be made pendmg appeal would be ifiwasted by the grenting of a stey- Id. st 19.

Recomnendation: At the cutset, wo agree with Live365 that harm 10 third partiss
absont a stay, 1t it Is 1o Be considercd at all, should be swamined a3 pact of the anatysis whether
the issuaries of 2 stay j6 In the pobiie Smtercst. Having said this, we detormine that Liva365 hac

1 failed to show that zuy a¥lepsd harm 4a thied parties—college webcasters, recording artisty whose
! works sre played on Imvermet rodio, er companies that benefit from Intérnet Fadio—overridss the
public interast in msiring thet Congsess’ intent that copyrizht owners be compensated when
their sound recordings ara strearaed nver the Tatemmet is sarned oot We reach this cenclusion Tor
severel rensons.

First, Live363 asserms thar college webcnsters will guffer savere, imeparable barm ghscat,

& stay, Howaver, Liveias tails to meke 15 €258 Nowhere in the declarations provided to
support this cantentiou does a declarant stute HEt s college Internet radiv stetion will bo untble
10 make the royaley payments ar thet doing co wall put it ant of business. On the contrary,
Whlligm U, Robedet, general manager of KIRU (Rice University), affrmatively states Thar
TR “can afforrt to pay the hack fovalsies duz on October 20.7 Motion at 27; Robedes
Declaration at [ 182 He states thar "golag forward, " KTRU may not be sble o pay its
webrasting royalfies in eddition to the royaldes it agves to the perfonning rights urganizations for -
15 of the vnsical works, “cspecintly a ity pudience increases.” Maotion at 27-28; Robedge
Doolggation aty 13. Such alleged furrs havm is spomilative, especially becausa the period

* eovercd by the mtes sat forth in the Librarlan’e Otder ends on December 31, 2002, |22 than three
months fivm now, In sddition, expenses (such as those inearred in complying with notice and
recoedkeeping requirements beinz pangideved fn a separate rulamaking) other than the royattles
due nder the Likrarian’s Orfer are ot eansidened in detcrrining whether imeperablo hamm will

‘ podur now abeent astay. Likewize, Joel R. Willer, Routty SUpCrvisor at KXUL (Univoraity of

| Lovislans at Monroe), never asserts that {XUL cannot make the rayalty paymens; he merely

| asserts thar ty do so would bo onsrous, See Willer Deslamtion at 1] 16, 20-24.

‘ Nor bhas Live365 estabished 2 cansal comection betwron tho Librarian’s Order and the
caszution of webcasting by cortaln gollege webengters. Lived6$ asserts that Mr, Robedes has
peesonatly confimed thiat 70 stations heve alreedy stopped webeasting becalise ofthe Librarian's
(rdar 2nd has hesrd from “credible™ sowrces that many more have #lso stopped. Motion gt 30;

5 Page 2 of Willizm C. Robedee’s declarstion was not filed with the Copyrighr Office oy served
on any of the partics to this provecding. Counsel for Live3€S wae sotified nf the defert bug
failed lo carment it
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FRuobedee Declaration =t §] 23-24, However, Mr. Robedes bns provided no svidenee ta show riat

these stptions were compelled by the ibrarian’s Qrder to eerse wohrasting, or that & say would

rosult in their yesumption of webcasting, cven though there i 2 kefinood thar s Coumt of -
Appen's uitmately will affirm tho mes csttlished by the Librarian, Af meost, Mr. Robadee’s .
doclaration mercly shows thas theso caTlegs webcasters have chosen 1o vease webonsting, parhaps

tiecanse they do notwish to pay The royaltics.

Next, Livcd6s anserts that recording artisis whosc works are played on Intsmet radio will
be geverely, irreparahly harmed abssmt & sty becsugs mary such rGSTS 40 BOL recohve Sapasure
on terrestrial radio starions, Motion at 1. Apain, Live365 fails to make trs case. Recording
nrtiste, ke Bmitio Autumn, who awn the copyyights o their works ean decida to forega their
royakties and licenss thelr work to wehoasters royalry free, QesAutumn Declaration 8. Otber
reaneding artlsts, ke Faniy I, who cheoss to sign with & record Jabel, are thoreby bound by the
doal they signed with the reeord Iabel, Y€ sueh rn artipt I dissatisfed with the amount of eirplxy
given to kiwher work, 4od wichag ta permir her wark to be performed for Httle cr no xayalty, the
artisT 7St addross those concerns to the reaord tabel o whick 3he has nssigoed the copyright

- Thus, the degiararions of M, Jan sad Ma. Aubin do not evidence imreparable hanm shsent o stay
of tho Librarian"s Order.

Pirnily, Live365 asnerts that compenise, the XSVolce, that benefit fram lpicrnet Radio
will be harmed absent a stay. Lived6s dosoribes XSVoice as “a techn0logy company that has
developed 2 platform which enables mobile acoess to virtually aay type af tve and on~demand
suedia content, ineluding Internet-hosed sweaming audio, edse, telovision or other audig source.”
Motion a2 34; Cabla Doclaration nt §2- XSVeice licensss this platform to wirclesa services like
Nextel and Cingular 23 woll 3 to third-party service providers, Tl Live365 asserty that sb=enta
gtay, Yaternrt radin stmions will go silent, which in turn wail bave “a severe Jmpact” on
XSVeice’s “ability to avract new users” and its =ability to motivets existing users to coptinue
waing its sarvice.” Motion gt 45; Celble Deciartion at 1 11. We find this ssgument ieanous at
best: 15 such, it does not warrant further digeussion.

The purpose of section 114(1) Is to compernaate sopyright ownera when thelr enund
recordings aro publicly pesformed a¢ part of ¢ nonexempt cligibls sonsubseription trancmiscion.
17 U.8.C. §114(x), Broauss Lived65 bac not demonstrated a Nigh probability of success on the
metits of Jis appeal or that it vl suffer veparabla harm absept 2 s1ay of me Libraiza™s Order,
the public mterest i ensuring that capyright ownecy re vompansated torthe use nf Their warks
ovorrides any countervailing pubtic biterest proffared by Live36s. Therefore, after balancing all
of the factors, we conolude the granting of a stay In this case wou id be contrary to the publis
ntexest,

Accordingly, it is recommended (uat e Librerian deny Liva365' motion for ¢ say.
SO RECOMMENDED.

Ut

Tavid D, Larsen,
Acting Register of Copyrights.
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OIDER OF TEF {IBRARIAN OF CONGRESS

¥aviag duly considared the recommendation of tho Adting Reglster of Copyrights in the

watter pfthe motion of Live363.00m, Inc. tor 1.stay pending appeal of the Final Rule aad Order
in this procesding. 67 FR, 45233 (Yuly 8, 2002), the Librexian adopts fhs recommendstion o deay

the motion for the reasons stared [n the rocommendstion.

SO ORNFRRY,

géw A, Bt
Jamsg T, Billington, )

The Libreden of Congrose.

DATED: October 18, 2002

-12-
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John Smason

Expoufive Direetor
SoundBxchnnge

1450 Coppeectleut Avene, N.wW.
Waskingron, DC 20086

Tax Romber (202) B3)-2141

Reo: 1R 5469 “EhRghie Small Webeaswr Paymanr Plan

Dear John,

Yive363, Tnc. pratefidly acecpts SomodExobunge’s parted “Tenporaly Payzent Plan® offer
(poswt uynurmbﬁmudnfouwhngum.—hn 1t CREHE
uttuchiod hereso) for sarvices qualitylng as an “eligible amal] websaster” unitar HLR, 5460,

MATERIAL
RFDACTED -

o will mamsfar mioee tunds Ita your aseount o Mmulay, Wo Tamma
Tntevoeled In gening a desl for baok royalties, 25 Well as fituzs royultios, Waars desply
Tative of Yo Tir apprasch both 1o Vs s0d Me sallor wobcsstors, 8 WE roprinus (v
negeodiams with you Tepuding flnal solution, and &5 Wa coutiuus (2 20K availubir legistatlve ad
Judiviad romadics. We sre hopeful thet a quick retolnian of this Tastea can OF0It in our paying
a4y reminiog voyalves, go that Yhmsc moojes might be e ceadily disaibited to the copyrigr
haldats,

1t i wneionr what relief the final versinn of FRI469 1€ paased into Jows will provide, sad wi cuch
wo are pod i 2y Wey comuprdng o geapt e pyment teri? of the ¢arrenl, verston of the bill.
Wo therofors raserv aur rights 1o 01 haek an The PRYTVTIL T of the Libearians Final Rule
should the final trans of HR 3469 ar sk similtr fugisbilon be s favorshla 1o Livewss, Tnc.
Wi 4150 Toperve all b to continie 1o pumus 608 availsblz judicial reprdies.

Thanks egaln for thts Tfe spproach and fop t8king e Stepd necREY 0 smp the clostnp of maay
frdepandant usites thranghont tha Tnwornel Radio community.

Sineseely,

@ =
Tohn Jotfray
Epestitive Vies President,
Corpotas Sweamgy & Qenezl Counsel
Live365. Ine,

1291 Ea¢r Hilsdals Baulevatd, » Suite 2259 Eastor Cly » CA= 92404 » £50.2q%.7400 = 650.355.7494 FAX
wiows | ve 363 cam
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soundExchange Announces Temporary Payment
Plan While Congress Considers Small Webhcaster
LegislationT

(October 18, 2002) In light of the Senate's failure to
pass H.R. 5469 before October 20th and our
expectation that the Senate will pass H.R, 5469 when
it reconvenes after Election Day, SoundExchange
announces the following temporary payment policy for
small webcasters on behalf of its sound recording
capyright members:

- Any webcaster that qualifles as an veligible small
webcaster* under H.R. 5463 wiil nat be reaulred to
pay on October 20 the per performance (.0762 cents)
royaliies otherwlse due under the Librarian of
Congress' decision of July 8, 2002,

. Tnstead, by October 21st, these eligible small
webcasters may instead pay only the $500 annual
minimum fee set by the Librarian of Congress for each
year or portion thereof they have been in operation
since 1998 (a maximum of $2500) until this Congress
has had the opportunity to act on the pending
legislation.

The full text of H.R, 5469 is available here.

comment of John L. Simson, Executlve Director,
SoundExchange:

“Given the unfortunate fact that a lone Senator
apparently held up the small webcasters' bill, we falt It
appropriate to offer this proposal, We hope that this
unexpected development will be soon resolved by the
Senate. From the beginning, we have wanted to work
with webcasters, and thls temporary payment policy is
an another exampie of our commitment to the
webcasting Industry.”

For more information on GoundExchange™, emall us
at: info@soundexchange.cont. :

license background.cimlicense background.cfm

d1023/023
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Blizabeth Rader, Stanford 650-723-4426 650~723-5674
Untiversity, Center for Internst
and Society
David Oxenford/Cynthia Greer, | 2(2-663-8007 202-663-8000
Shaw Pittman
Mark Pennack, Civil Division, | 502-514-D405 or 202-514-1673
Appellate Staff, U.S. Department | 545 514 9157
of Justice e

212-407-495 212 4162
Barry Slotnick, Zoch & Loeb 12-407-4930 407

! -310- 12-310-80

Adzam Coben, Weil, Gotshal 212-310-8007 2 16-2000

202-857- -682-
Sandra Aistars, fFeil, Gotshal | 0200 1093 202-682-7000
Bruoo Joseph, Wiléy, Rein & 202-429-7207 202-719-7258
Fielding
David Carson, Office nf the 202-252-3423 202-707-8380
General Counsel, Crpyright
Office
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telaphong end return the arlginal message 1o US at the above address via the U.S. Mai.
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if there ere difficulties with this fax:

it you axperience difficulty receiving this fax transmission, pleaae cantact the operafor at 202.942 5837,
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MESSAGE

Attached is a copy of the Oppnsmon of Copyright Owners And Pesformers 1o Live365.com’s Emergancy

Motion for Stay Pending Appeal which was filed today with the D. C. Court of Appeals.

PRIVILEGED AND CONFIDENTIAL

Information Intented only for the use of the addressss namaed above, If the reader nf this messages is notthe irtended raclpiont or the
employee or agent responsible Tor drllvering the message io the Intended recipient, plaase nofe that any dissemination, distribution or
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